NOTE: The following is a draft response to a request for an advisory opinion
prepared for consideration by the Citizen’s Ethics Advisery Board. It does not
necessarily constitute the views of the Board.

TO: Board Members

FROM: Brian J. O’Dowd, Assistant General Counsel

RE: Caucus Attorneys’ Representation of Legislators be .)1e the Office of State
Ethics

DATE: March 7, 2008

INTRODUCTION

The Citizen’s Ethics Adv1501y Board (*Bdi
quuest of M01 gan O’ Buen legal counsel to the S

, if lequested by the legislator, I would consider it
C 'tles as counsel to contact the .

“rand ar rgue our go tion and if need be, appeal the Board’s decision to the
perior court.

/O’ Brien asks (1) whether a caucus attorney may represent a legislator
before the Office of State Ethics concerning an ethics enforcement action, and (2)
whether a caucus attorney may do so concerning an informal staff letter or advisory
opinion.

'Attorney O’Brien has since retired from state service.
*Letter from Morgan O'Brien, legal counsel to the Senate Republicans, to Brian O’Dowd, assistant
general counsel to the Office of State Ethics (November 5, 2007) (on file with the Office of State Ethics).




ANALYSIS
I

The first question is whether a caucus attorney may represent a legislator before
the Office of State Ethics concerning an ethics enforcement action.

As “public ofﬁciais 3 legislatms are subject to the Code including § 1-84 (c) 4

b H

Before answering that question, we a&ﬁres " ::653' ) Brien S sugé

th1s scenario presents a “glft” as opposed to a “use

e i pubhe official .
' r'ordmarﬂy prov1ded to othels

: the Code contains a ban on gifts from restricted
is to'reduce “outside” influences on state servants;
.. for gifts from an employer . . . applies only to those

3The term “public official” includes, among others, “any member or member-elect of the General
Assembly . ... General Statutes § 1-79 (k).

Section 1-84 (¢) provides: “No public official or state employee shall wilfully and knowingly
disclose, for financial gain, to any other person, confidential information acquired by him in the course of
and by reason of his official dutics or employment and no public official or state employee shail use his
public office or position or any confidential information received through his holding such public office or
position to obtain financial gain for himself, his spouse, child, child’s spouse, parent, brother or sister ora
business with which he is associated.”

3 Advisory Opinion No. 2000-20.

(Emphasw added.)
etter from Morgan O’Brien, legal counsel to the Senate Republicans, to Brian O’Dowd, assistant
general counsel to the Office of State Ethics (December 4, 2007) (on file with the Office of State Ethics).
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vestricted donors® . . . [that] employ the public official . % Tt went on to note that
expenditures (mcludmg gift expenditures) made by a state entity for the benefit of state
servants “are governed by rules established by the Department of Administrative Services
and the Auditors of Public Accounts.”'® It also noted that “[1]mp10pel receipt of such
expenditures by a state servant . . . may be deemed a use of one’s state office or position
for personal financial gain, in Violatmn of ... §1-84 (c)."!

That brings us back to the initial question, namely, whether a legislator’s receipt
of a caucus attomey s legal Selvices conceming an ethics enforcement action is a use of

Governor John Rowland suggests that it is."
director and general counsel Alan Plofsky sought to pubhc
his prior agreements with the Governor’s official and puvat af

Governor’s le%al representation in complaint ploceedmgs befme"th
Commission. Unde1 those agleements Plofsky stated “the pubhcl

tered lobbyists and any persons the official or employee knows or has reason to
know are (1) doing biisiness with or seeking to do business with his or her department or agency, (2)
ity fégulated by such department or agency, or (3) prequalified under General
Statutes § 4a-100. General Statutes § 1-84 (j) and ().
?Advisory Opnuon No. 97-25.
10
Id.

Hyg,

121 etter from Alan Plofsky, executive director and general counsel of the State Ethics
Commission, to Ross Garber, legal counsel to the Office of the Governor (January 26, 2004) (on file with
the Office of State Ethics).

13

Id.

1.

“1d.

16 Rhode Island Bthics Commission, General Commission Advisory Opinion No. 4 (November 17,

1988). ;
Id.
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the expense of the public body would be to use his or her public office . . . to obtain
financial gain . .. .”** It finished by noting that nothing would “prevent the public body
from electing to lelmbmse any individual fo1 h1s or her legal expenses if the Commission
finds that no violation has been committed.”'

Similarly, the State Ethics Commission in Pennsylvama (“Pennsylvania
Connmssmn”) addressed whether its use-of-office p10v1510n % prohibited a township
supervisor from using the township-paid solicitor to represent him with 1espect to its
investigation as to whether he had improperly accepted gifts from contr actors.”! From
Pennsylvania state-court precedent, the Pennsylvania Commission gleaned the following:
a public official found to have engaged in misconduct is not cnt1tled to a public defense;
otherwise, a public official is enuﬂed to publicly paid legal ""esentatlon as to official,
rather than per sonal, conduct.”* The dilemma, according t¢
Commission, is that

it would be dlfﬁcult lf not 11np0351ble to pledlct 1nhadvance Wheth”

 was found not to have 1mp10pelly accepted gifts from
ecover attonpys fees.

pubhc 'fﬁmal or state empl_qyee wlhi s the subject of an ethics enforcement action is
found not't ve violated the Code. Specifically, § 1-82 (c) provides:

14,

19Id

 Under Pennsylvania’s use-of-office provision—which is similar to Connecticut’s—"a public
official/public employee is prohibited from using the authority of public office/femployment or confidential
information received by holding such a public position for the private pecuniary benefit of the public
official/public employee himself, any member of his immediate family, or a business with which he or a
member of his immediate family is associated.” Pemmsylvania State Ethics Commission, Advice of
Counsel (Decembel 2, 1994),

22Pelmsylvama State Ethics Commission, Advice of Counsel (December 2, 1994).

o

#1d.
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If a judge trial referee finds, after a hearing pursuant to this section, that
there is no probable cause to believe that a public official or state
employee has violated a provision of this part or section 1-101nn, or if the
[Citizen’s Ethics Advisory Board] determines that a public official or state
employee has not violated any such provision, or if a court of competent
jurisdiction overturns a finding by the board of a violation by such a
respondent, the state shall pay the reasonable legal expenses of the
respondent as determined by the Attorney General or by the court if
appropriate. . . 2

The first of two basic assumptions underlying that provision is that the subject of an
ethics enforcement action would incur legal expenses—which would not be the case if a
legislator was to use the legal services of a caucus attorney; The bther is that, if a public
official or state employee is found to have violated the, Code, he ot she is not entitled to a
taxpayer-subsidized defense—which a legislator already would have’ ‘ccepted if he or she
had used the legal services of a caucus attorney. ..~

The latter assumption finds complete suppor in lhe “Repou: to the General
Assembly by the Codes of Ethics Study Committee,”™ hich became the basis for the
1983 legislative changes to the Code, one of which was the addition of what is now § 1-
82 (c), the Code’s attorneys’ fees plov fon _2_"6 In that repotti the committee—which the
legislature created by way of Public Acts 19825 No. 82-423—¢xplained that a public
official or state employee may be ¢ accused of ting the Code . . . only because he
holds State office or position,” and that if “the accusatl ‘:'unjust, and he is innocent, he

conclude that"§:1-84 (c) plohlblts a caucus attorney from representing a leg1slato1 before

the Office of Sia
otherwise would

thics ¢oncerning an ethics enforcement action. To conclude
sérve, only to “encourage a disregard of duty and place a premium upon

Bgection 1-80 (¢) goes on: “If any complaint brought under the provisions of this part or section
1-101nn is made with the knowledge that it is made without foundation in fact, the respondent shall have a
cause of action against the complainant for double the amount of damage caused thereby and if the
respondent prevails in such action, he may be awarded by the court the costs of such action together with
leasonable attorneys’ fees.”

%3ee Codes of Ethics Study Committee, Report to the General Assembly by the Codes of E Ethics
Study Coglmlttee (January 135, 1983), p.8.
Id.
%(Emphasis added.) 1d.
¥(Emphasis added.) Id.
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neglect or refusal of public officials to perform the duties imposed upon them by Jaw,°

Certainly, no legislator should be encouraged to engage in misconduct “by the assurance
that he will be able to pass defense costs on to the taxpayers . . . he was elected to

3')3
serve,

That leaves us with Attorney O’Brien’s remaining arguments, which can be
reduced to these: a legislator’s right to legal counsel includes the right to the most
experienced and effective counsel; and the General Assembly’s provision of legal
staffing (and other services) to its members is “to further the interests of the General
Assembly, the four caucuses and the office of each individual leglslat01 in effectively
carrying out the public’s business.” "3 :

nforcement action is

blic official or state
t any stage of the
1:by the state in

We agree that a legislator who is the subject of an, gthic
entitled to the best possible legal representation, but lik éﬁy othet
employee, the legislator must pay for it. And if the leglslator plevall
proceedings, he or she is entitled to have ¢ 1easonable Iegal expenses” palf
accordance with § 1-82 (c). We also agree thaf; p10v1810n of legal staffi :
legislators serves many legitimate interests. The fact is, howeyer, that in 1eplesentlng a
legislator who may have violated the Code, a caucus mey is potentially Tepresenting
an interest that is diametrically opposed to the interests'of the General Assembly, his or
her caucus, and-—most importantly—thy \ rest served in that case
would be the financial interest of the offend ' G

.whether a caucus attomey may represent a leglsiatm

The 1emammg uestioft,
‘oncerning an’ 1nfo1mal staff letter or advisory opinion.

tor in 1egafd to an informal staff letter or adv1sory opinion,
private counsel at his or her expense. That leaves the issue
of whether it 1 “use of public office” for a legislator to be represented by a caucus
attorney conceriifig an informal staff letter or advisory opinion.

qliestion has not been addressed by way of advisory opinion, we
look for guidance to’a somewhat similar scenario addressed by the Massachusetts State
Ethics Commission (“Massachusetts Commission”). Specifically, it addressed whether
legal counsel for the chairman of a legislative committee could file a lawsuit on behalf of
the committee chairman, other committee members, and their employees, “in their private
capacity as residents of the Commonwealth, challenging a law which would affect them

2°Wright v. Danville, 174 T1L. 2d 391, 403, 675 N.E.2d 110 (1996).
Id.
gee footnote 6.




as private individuals.”** According to the Massachusetts Commission, the
tesponsibilities of the attorney, a legislative employee, could reasonably include
representing individuals in their capacity as legislators (for example, challenging a
particular law as it affects legislators in their official capacity), but could not include
filing the lawsuit in question.”*

What emerges from that decision is this: a legislative attorney may represent a
legislator in the legislator’s official capacity, but may not do so with respect to his or her
private capacity. We agree, believing it to be an inappropriate use of office for a caucus
attorney to represent a legislator in his or her private—as opposed to official—capacity.
For example, a legislator most celtalnly may not use the legal se v1ées of a caucus
attorney to file the legislator’s state income taxes, to handle ! """closmg on the legislator’s

1zen but rather as a pubhc
is the fact that the legislator is

informal staff létier, or adv1§;)1y opinion,

This conclusion appears to be consistent with the position taken by the former
Commission. In Detember 2003, while a complaint was pending against then-Governor
John Rowland, a legislator 1equested an advisory opinion applying one of the Code’s gift
provisions to the Governor.”® Subsequent to that request, Ross I. Garber, legal counsel

::EC-COI—92-29, discussing EC-COI-83-137.
1d,
3Codes of Ethics Study Committee, Report to the General Assembly by the Codes of Ethics Study
Commlttee (January 15, 1983), p.8
3 etter from James A. Amann, Majority Leader of the House of Representatives, to Alan Plofsky,
Executive Director and General Counsel of the State Ethics Commission (December 18, 2003) (on file with
the Office of State Ethics).
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to the Office of the Governor, submitied a letter to the former Commission’s executive
director and general oounsel setting forth the respective roles of the Governor’s official
and private attorneys 7 He stated:

With respect to the advisory opinion sought by [the legislator], I believe
this involves official issues and also implicates personal interests of the
Governor. In his petition, [the legislator] seeks the Commission’s
intexpretation of the state gift laws as they apply to a Governor of
Connecticut, including Governor Rowland and any future occupant of the
Office of the Governor. Accordingly, Twill be representing the Office of
the Governor and Governor Rowland in his official capa""”:' '

ney represents a legislator
1 she should, as did Attorney

_dVlSQly opinion,™ even if the sub_]ect of the

when a department head requests an advisory opinion

1 : .. Pursuant to state regulations, the

: nied by a statement of any facts and arguments that support the
position o ;.tl person makiiig the i mqu1ry »4 Further, the Board “may receive and
guments and opinions from persons other than the petitioner. *3 Thus,

for example, as'thg law now stands, the following holds true:

37 Letter from Ross H. Garber, legal counsel to the Office of the Governor, to Alan Plofsky,
executive director and general counsel of the State Ethics Commission (January 28, 2004) (on file with the
Office of State Ethics).

%¥(Emphasis added.) Id.

% Leiter from Alan Plofsky, executive director and general counsel of the State Ethics
Comimission, to Ross Garber, legal counsel to the Office of the Governor (January 29, 2004) (on file with
the Office of State Ethics).

“®General Statutes § 1-81 (a) (3).

‘”Regs., Conn, State Agencies § 1-92-39 (a).

“Regs., Conn. State Agencies § 1-92-38,

“Regs., Conn, State Agencies § 1-92-39 (a).
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e Ifa caucus attorney is informed that a legislator is contemplating a particular
outside employment opportunity, he or she may, without having been
consulted by the legislator, petition the Board to address the maiter and
provide any arguments in support of his or her position.

e [fthe leadership of a caucus is informed that a legislator is contemplating a
specific outside employment opportunity, it may, without having been
consulted by the legislator, petition the Board to address the matter and use its
caucus attorneys to provide any arguments in suppmt of its position.

ploposed outside employment

CONCLUSION
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